A 







Department of the Environment 
Room G- \'^ 

2 Marsham Street London SW1 P 3EB 



Telex 22221 Direct line 0^-^ 

S w i tohboaiU 01 ' :'a‘ta ' 8'1 3 4 3*^0 \ 

GTN 212 



13 March 1991 



m¥m£m€ mLi 



tm§ MT »«f ti 

T*^ m wf 



m rm 



Dear Sir/Madam 

PLANNING CONTROLS OVER SITES OF SPECIAL SCIENTIFIC INTEREST 

1. This letter invites comments on the attached consultation 
paper, which proposes additional planning safeguards for ^ites of 
Special Scientific Interest (SSSIs) in England and Wales. 

2. Responses should be sent to Mr N Bayliss in Room C13/17 at 
the above address by 17 May 1991 . 

3 . Additional copies of the consultation paper may be obtained 
by sending a self-addressed label to the DOE Distribution Centre, 
Building 3, Victoria Road, Ruislip HA4 ONZ, before the close of 
the consultation period. 

4. The Department may wish to make responses to this letter 
available to Parliament and open for public inspection in the 
Departmental library. Unless you specifically indicate that your 
response is confidential, we shall assume that you have no 
objection to its being treated in this way and would be grateful 
if you could supply an extra copy for this purpose. 

5. Parallel consultations are being carried out in Wales by the 
Welsh Office. 

Yours faithfully 




A H CORNER 

Planning and Development Control Division 
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Department of the Environment 
Welsh Office 



CONSULTATION PAPER: PLANNING CONTROLS OVER SITES OF SPECIAL 

SCIENTIFIC INTEREST IN ENGLAND AND WALES 



Introduction 



1. This consultation paper invites views on the following 
proposals for additional planning safeguards for Sites of 
Special Scientific Interest (SSSIs) in England and Wales: 

(i) withdrawal of permitted development rights for 
certain temporary recreational uses of land; 

(ii) an amplification of policy on calling in planning 
applications; 

(iii) additional advice on environmental assessment; 

(iv) a legal requirement for local planning authorities 
to consult the Nature Conservancy Council (NCC)* 
about planning applications adjacent to SSSIs 

2. The Government is firmly committed to the conservation of 
the natural heritage. The Environment White Paper “This 
Common Inheritance" announced that it would be issuing further 
guidance on nature conservation and planning. It intends to 
issue a draft Planning Policy Guidance Note (PPG) for public 
consultation later in the year. 



* From 1 April 1991 the functions of the Nature Conservancy 
Council so far as England and Wales are concerned will pass to 
the Nature Conservancy Council for England and the Countryside 
Council for Wales. The term Nature Conservancy Council is 
used in this paper for ease of reference. 
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3. SSSIs are a key part of the nature conservation framework. 
The NCC has a statutory duty to identify the most important 
wildlife and geological areas as SSSIs. It has designated 
some 4,300 sites in England and Wales, covering about 6% of 
their combined land area. The Government wishes to ensure 
that their value is taken fully into account in the operation 
of the town and country planning system. This consultation 
paper proposes additional safeguards. A background note on 
SSSIs is at Annex A. 



Background to the consultation proposals 

4. Concern has been expressed over damage to SSSIs resulting 
from certain developments which enjoy pearmitted development 
rights under the Town and Country Planning General Development 
Order 1988 (the GDO) . Since a specific application for 
planning permission is not required there is no arrangement 
which enables conservation interests to be taken into account 
before such development takes place. The NCC's monitoring of 
SSSIs indicates that the greatest damage in this category 
arises from temporary recreational uses such as war games, 
which are permitted under Part 4 of the GDO for up to 28 days 
in a calendar year. 

5. A local planning authority may give a Direction under 
Article 4 of the GDO withdrawing permitted development rights 
in a particular area. Article 4 Directions cannot however be 
used until the local planning authority has learnt of a 
threat. Such Directions also have compensation implications. 
The Government's policy is that they should be used only 
sparingly. The Environment White Paper says that the 
Government is prepared to consider confirming them where there 
is evidence that holding war games or exercising other 
permitted development rights conflicts unacceptably with 
policies to protect wildlife. 

6. Concern has also been expressed over developments in and 
around SSSIs which do require specific planning pemission. 
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The GDO requires local planning authorities to consult the NCC 
before granting planning permission for the development of 
land in an SSSI, and to take their views into account. The 
NGC have found that, where SSSIs are damaged, this is often 
due to development within the SSSI for which specific 
permission has been granted. SSSIs can also be damaged by 
adjacent developments, particularly where they interfere with 
the hydrological regime of the site. This could involve 
surface water or ground water run-off, or static or flowing 
water from lakes, ponds, streams or rivers. Although local 
planning authorities are advised in DOE Circular 27/87 (Welsh 
Office Circular 52/87), "Nature Conservation”, to consult the 
NCC about planning applications which are likely to affect 

SSSIs indirectly, there is no formal mechanism for securing 
this . 

7 . Some SSSIs are of international importance under the 
European Communities Birds Directive (as Special Protection 
Areas (SPAs)), or the Ramsar Convention on wetlands of 
international importance or the Bern Convention on the 
conservation of European wildlife and natural habitat. Before 
approving development proposals affecting an SPA the local 
planning authority is required publicly to demonstrate that it 
has fully addressed the international conservation aspects and 
that any significant disturbance to birds or damage to habitat 
is outweighed by economic or recreational requirements. There 
are similar obligations under the Ramsar Convention. The Bern 
Convention carries an obligation to conserve endangered or 
vulnerable species as well as the habitats of wild plants and 
animals. These international obligations are especially 
relevant to consideration of the extent of permitted 
development rights in SSSIs and to the handling of adjacent 
development. A test case against Germany under the Birds 
Directive has been before the European Court; the Government 
will be considering whether its outcome has implications for 
our planning system. 
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Permitted development rights 



8. The Government proposes to withdraw permitted development 
rights (pdrs) for certain temporary recreational uses in 
SSSIs . On the basis of NCC monitoring it is minded to 
withdraw pdrs for war games ? motorcycle and motorcar events , 
including motorcycle scrambling and f our—wheel—drive events ? 
and clay pigeon shooting. The Government has seen little 
evidence of significant lasting damage from other pdrs, and 
notes that in appropriate circumstances control can be 
exercised through Article 4 Directions and NCC management 
agreements . 



Call-in 



9. The question of calling in planning applications for his 
own determination is a matter for the judgement of the 
Secretary of State, taking account of all material 
considerations. He is very selective about calling in cases 
and applications are in general called in only if issues of 
more than local importance are involved. Among the cases 
affecting SSSIs which have recently been called in are those 
at Cliff e Marshes and the Isle of Sheppey in Kent, Chichester 
Harbour in Hampshire and the Dee Estuary in Clwyd. 

10. The Government considers that it would be helpful to make 
more explicit its criteria for calling in planning 
applications which relate to SSSIs. The Secretary of State 
proposes that in future he will normally call-in planning 
applications - both within SSSI boundaries and outside - which 
are likely significantly to affect sites of international 
importance and recognised national importance. These will be 
declared and potential Special Protection Areas and Ramsar 
sites, and declared National Nature Reserves (NNRs) and all 
other sites identified under the Nature Conservation Review 
and Geological Conservation Review criteria (see Annex A). 

He will continue to consider calling in any other cases 



Printed image digitised by the University of Southampton Library Digitisation Unit 



affecting SSSIs where issues of more than local importance are 
involved. The Government intends to include such an 
amplification of its call-in policy in the forthcoming PPG on 
nature conservation. 



Environmental Assessment 

11. Environmental Assessment (EA) is mandatory for projects 
of the kinds listed in Schedule 1 to the Town and Country 
Planning (Assessment of Environmental Effects) Regulations 
1988. DOE Circular 15/88 (Welsh Office Circular 23/88) 
advises that consideration should be given to the need for EA 
where a project of the kinds listed in Schedule 2 to the 
Regulations is likely to have significant effects on the 
special character of an SSSI? that any views expressed by the 
NCC should be taken into account; and that the environmental 
effects of any project in or very close to an SPA or Ramsar 
site should be subjected to the most rigorous examination. In 
addition, the Government considers that in practice the likely 
environmental effects of substantial Schedule 2 projects in 
declared and potential SPAs and Ramsar sites, and in NNRs and 
other sites of recognised national importance, will often be 
such as to require EA. Each case will of course continue to 
be judged on its merits. The Government intends to include 
relevant advice on EA in the PPG on nature conservation. 

Planning applications adjacent to SSSIs 

12. As noted above (paragraph 6), while local planning 
authorities are advised to consult the NCC about planning 
applications which are likely to affect SSSIs indirectly, 
there is no legal requirement for them to do so. The 
Government has it in mind to amend the GDO to require 
authorities to consult the NCC about proposed developments in 
any "consultation area” notified by the NCC around an SSSI. 

The scope of such consultation areas would vary, but could 
normally be expected to include any "up stream" areas of the 
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same 'hydrological catchment. An alternative, on which the 
Government also invites views, would be to amend the GDO to 
require authorities to consult the NCC about planning 
applications which are likely to affect SSSIs indirectly (ie 
to turn the existing advice into a statutory requirement) . 



Other issues 

13. The Government has considered the possibility of 
introducing a general presumption against development in 
SSSIs, on the lines of the presumption against inappropriate 
development in the Green Belt, but does not propose to do so. 
It considers that the measures proposed in this consultation 
paper, coupled with the advice in DOE Circular 27/87 .(Welsh 
Office Circular 52/87) and the forthcoming PPG on nature 
conservation, will ensure that nature conservation interests 
are taken adequately into account. It is also mindful that 
notification as an SSSI is a purely scientific statement of 
the special wildlife or geological interest of the site and is 
not the only factor to be taken into account in considering 
planning applications. A presumption against development in 
SSSIs might suggest that notification as an SSSI interferes 
with the rights of use of the landowner/occupier to the point 
where the land is devalued. This could imply radical changes 
in the procedures for designating SSSIs, including formal 
rights of objection for owners and occupiers. 

14. The Government is aware of concern that some SSSIs may be 
damaged by developments authorised by Private Bills. Private 
Bill procedure covers development for which an ordinary 
planning application would not grant all the necessary 
authorisations and which requires direct scrutiny by 
Parliament. The Government has accepted in principle the 
recommendation of the Joint Select Committee on Private Bill 
Procedures that Standing Orders should be amended to require 
Environmental Assessment in appropriate cases. A paper 
setting out the proposals for amending Standing Orders and the 
arrangements for the Secretary of State to direct whether EA 
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is required was issued for comment on 26 February. The 
Government has also proposed in line with another 
recommendation of the Select Committee to take rail and light 
rapid transit schemes out of the Private Bill procedure and 
make them subject instead to Orders requiring Ministerial 
approval, normally after a public inquiry. Apart from some 
detailed procedural changes recommended by the Select 
Committee, the Government does not consider that further 
safeguards regarding Private Bills are needed. 



Responses 

15. Comments are invited by 17 Mav 1991 and should be sent to 
Mr D K N Bayliss, Department of the Environment, Room C13/17, 

2 Mar sham Street, London SWIP 3EB. 
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ANNEX A 



SSSIs: BACKGROUND NOTE 

1. Sites of Special Scientific Interest are established under the 
Wildlife and Countryside Act 1981 in order to afford protection 
to flora, fauna, geological or physiographical features of 
special interest. They are notified to owners and occupiers, 
local planning authorities, and the Secretary of State by the 
Nature Conservancy Council. Unlike most national planning 
designations, SSSIs are not subject to approval or confirmation 
by the Secretary of State. 

2. There are about 3,500 SSSIs in England and 800 in Wales, with 
a potential joint total of up to 5,300. They vary in size from 
less than 1 hectare to almost 16,000 hectares. They cover 5.7% 
of the land area of England, mostly in rural areas. As a 
comparison, 7% of England is urban land, and 12% Green Belt (some 
of which is also designated as SSSI land). The area of Wales 
covered by SSSIs is 8.8%. There are about 1,100 SSSIs in 
Scotland, covering about 10% of the land area. The majority of 
SSSIs are privately owned, although buildings, other structures 
and domestic gardens are almost always excluded from control. 

The SSSI provisions of the Wildlife and Countryside Act 1981 and 
the remit of the NCC do not extend to Northern Ireland; there 
DOE(NI) have declared 26 Areas of Special Scientific Interest 
under the Nature Conservation and Amenity Land (Northern Ireland) 
Order 1985. 

3. Owners and occupiers of SSSIs are prohibited from carrying out 
potentially damaging operations for a period of four months 
unless the NCC grants consent or enters into a management 
agreement with them. Where management agreements are offered by 
the NCC but agreement is not reached within three months, the 
Secretary of State can make a Nature Conservation Order, the 
effect of which is to extend the period of delay. If the NCC is 
satisfied that it is unable to conclude a reasonable agreement, it 
may make a Compulsory Purchase Order, which is subject to 
confirmation by the Secretary of State. 

4. A list of potentially damaging operations (for example 
agricultural or forestry operations) is drawn up by the NCC for 
each site. Some operations may embrace developments or uses of 
land which have general planning permission under the GDO. Thus 
for example "recreational . . . activities likely to damage or 
disturb the flora or fauna" are frequently listed. The NCC do not 
however generally enter into management agreements to prevent 
commercial temporary recreational uses permitted under the GDO, 
on grounds of cost and because they would prefer, if control is 
necessary, to see all relevant considerations taken into account 
by the local planning authority following an Article 4 Direction. 

Development control 

5. The GDO requires local planning authorities to consult the NCC 
before granting planning permission for the development of land 
in an SSSI, and to take their views into account. If the Ipa are 
minded to grant permission against NCC advice, it is open to the 
NCC to ask the Secretary of State to call in the application. The 
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Department does not generally permit the NCC to pay compensation 
(via a management agreement) to prevent a development for which 
specific planning permission has been granted. 

6 . Permitted development rights under the GDO are the same in 
SSSIs as elsewhere, except that SSSIs are among the designations 
in which mineral exploration rights under Part 24 do not apply , 
and that safeguards in connection with development by tele- 
communications code systems operators under Part 24 are 
incorporated under their licences . The Knvironment White Paper 
notes that the Government is prepared to consider confirming 
directions under Article 4 of the General Development Order to 
withdraw permitted development rights in particular areas, if 
there is evidence that the exercise of those rights (for example 
holding war games) conflicts unacceptably with policies to 
protect wildlife. 

7. DOE Circular 27/87 (WO Circular 52/87) advises Ipas that 
development outside but close to the boundary of an SSSI may have 
serious repercussions within it, and encourages them to consult 
the NCC when a planning application seems likely to affect an 
SSSI indirectly. 

Sites of international and national importance 

8. Some SSSIs are of international importance. The NCC have 
identified about 68 potential Special Protection Areas (SPAs) for 
rare and migratory birds under the European Community Wild Birds . 
Directive in England and Wales, of which 22 have already been 
designated. SPAs, which must previously have been notified as 
SSSIs, are designated by the Secretary of State. For planning 
purposes potential SPAs are required to be treated exactly as if 
they had already been designated. About 54 potential "Ramsar" 
sites in England and Wales have been similarly identified by the 
NCC as "wetlands of international importance especially as 
waterfowl habitat" under the Ramsar Convention of 1971. The same 
prerequisite of SSSI notification applies before the Secretary of 
State will designate Ramsar sites, and 25 have so far been 
designated in England and Wales. 

9. Some other SSSIs are of recognised national importance. These 
are declared National Nature Reserves, and all other sites ^ 
recognised under the Nature Conservation Review and Geological 
Conservation Review criteria. NCR/GCR sites are SSSIs identified 
by the NCC as having sufficient national importance to warrant a 
management regime of National Nature Reserve Standard. There are 
about 900 NCR/GCR sites in England and Wales (of which 235 are 
NNRs), which may rise to about 1040 when the Reviews are 
completed. 
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